Please take notice that the within is a true 


CORY Of Cha 
is day duly filed and entered in the office of the | 


Jerk of Eo sa 3 


this action. 4, 

Dfested N. Fay sc eat rts _189 
Yours, etc., » 

PERCIVAL S. JONES, 


Att'y for 


Esq. PERCIVAL S. hee 


*~ ‘gh Ba 
Att'y. for * fe pre ans Z “git 
ce sds NEW ¥ORK 


New York City. 


Due and timely service of a copy of within ® 
and indorsed notice of 

sentry is hereby admitted. 

"Dated, N. Yo, .n 189 
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SUPREMS& COURT --- Sane Title. Action Yo. II. 
CIvY COURT OF N&W YORK. 


! Frank Seaman 


&eepainest H 


Frenk Presbdre 


l\iaug @iu counly of Naw York &.s, - 


Percival S,Jones being duly sworn aeposss end says that 
4S af alLoméy ana counsellor ai law haviny an office ab 
2300 Broaisay, sw York City. That he 1s the attorney for the 
Let sonst in Ung &cvlons in the suprems coury first above 
leew ‘Quv, and 1% atllomey for the plaintiff in the action last 
above monvioned. 
| That sald aclions in ths Bupreme Court were canmenead on 


3) s 


lune same dav, Jadanmgry 18th.,1607.The cumplaints in said’ ac- 


viMS Pray nab an aecomvin= 58 gra “hereupon any 


| Sum ouna aus vhs plainviff vhersin he havs jaarmsnt for. 


| Pnat $214 acclons wore fouiaca of uwO Contracts in writing 


S,cne of which succetasd ana was in Jiscu 


Wen UNS are 
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pnd R, Wile 


|of whe ovisr. The defence allorca in asfenaanl's answerg Reeth Library 


to said complaints is of the sane Rendral character, th 
state of facts in one case growing out of the other, Deponbit j 
further says that no good reason ever existed for braiee 
| two eovions ‘in the Supreme Court against thie defendant in 
botin oi which equitable relief is demanded, based on the Sites 


wv 


state of tacts,plaintiff woulda havé had anple — one 
/action,and that bke second acvion was brought to herrass, © 


| annoy and prejudice this defendant. 
Deponent turther says that on the 26th day of April,e- 
Fieena days before the order to show cause herein was served, 
| this dsponent causea to be served on the plaintiff's attor- 


nesys in said actions in the Supreme Court a notice and de- 


mana in aue form requiring the said plainviff to stipulate 


| 
' that said actions be consolidated within five days, Thav 


no aitention whatever was pajd# to said demand,ana have noz- 
‘lectea md refused to so stipulate. 

The action im the Gity Court aforesaid was brought on 

| tae certain prommissory notes made by the said defendant 
|Presbrey,ana the answer of the defendant alleges that said 
novus’ were without consideration ana for the accommogation 
| of uha plaantitt,Scaman. Presbrey further set up as a de- 
/ienes and counterolaim a claim for $]080,allering the sane 
to be a balance due him for canmis4 ons,and asked for an 
aifirmative judement for said sum arainst the plaintiff in 
that action. That said action is an action at law,triable 


| by @ jury. That the actions in the Supreme Court are aqui- 


} 
| table actions triable at Special Term,and in which if an aon 
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| this dsponent caused to be served on the plaintiff's attor- 


action, and that bhe second action was ‘brought to he ci 
annoy and prejudice this defendant. 


Deponent further says that on the 26th day of April,e- 


leven days before the order to show cause herein was served, A 


neys in said actions in the Supreme Court a notice and de- 
mana in uve form requiring the said plaintiff to stipulate 
that said actions be consolidated within five days, That 
no attention whatever was pagd# to said demand,and have nez- 
lectea md refused to so stipulate. : 

The action im the 6ity Court aforesaid was brought on 
two certain prommissory notes made by the said defendant 
Presbrey,and the answer of the defendant alleges that said 


nous» Were without consideration ana for the accommoaation 


| of the plaintifr,Seaman. Presbrey further set up as a de- 


iencee and counterclaim a claim for $]080,alleging the same 
to be a balance due him for canmisd ons,and asked for an 
affirmative judgment for said sum against the plaintiff in 


that action, That said action is an action at law, triable 


| by a jury. That the actions in the Supreme Court are squi- 


table actions triable at Special Term,and in which if an ao- 


! counting is decréed,an interlocutory judsment to that effec 


will necessarily have to be enterea. That gaid pa ag 
le, 


/wholly at variance ang have nothing whatever to do,the City 
4 


| Court action with the actions brought in the Supreme Court. 
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Deponent further says that a bill of particulars of the 


| items of the allezed counterclaim be served on him, was de- 
mended and refused,whereupon a motion was made to compo}fne 
‘| aelivery of @ bil] of particulars thereof,which motion cams 
on for argument before the City Court, Special. Torn Fitasia- 
mons,J.)whereupon said court intimated that the plaintiff 
“in that motion was entitled to a bill of particulars, but 

| that at the inetibet requsstof the attorney for the defendant 
| the motion was adjourned unti] May 10th,)897,to snable the 


| attorney to procure the affidavit of the defcndant,which he 


yclaimea he coula not at tnat time procure, é 


| Deponent further says these actions may not be cmsoli- 


| uated under the provisions of saw reJuting to consolidation 


and that no wrong wil] be done anyone by permitting ths 

City Court action to remain whsre¥ it ie. That in the ordi- 

nary course of eysnts,an action is not reachsa on the Gal- 
enaar of the City Court until] about nines months after notes 

| of issue are filed. That said action is not yet ab issue, 

) ana vnav if the aefence interposea by the defendant is in 

| g600@ faith ana 18 based on truth and facts,no ham will be 

| aome him by having the action trisa in the city Court,but 


| 
accoruing to his om statement regarding the celerity of 


counterclaim set up for $$030. In that behalf deponent ver- 


| ily believes that said said answer interposea in the action 
in the City Court is false from beginning to end,and tha 


| 
| @uvenvion of the courtis particularly airectea to the eray, 


ae 


8 practice therein he will] have an opportunity to enforce his | 


% 
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ike for argument beiore Lhe Livy LOurv,Spscdad: Pel) i vawine 
pons,J. )hergupen said court intimated that the plaintife 
[in that iis wav ani iliedte a bill of particulars,but 
that at the Bed, requestof the attorney for the defendant 
| the motion was adjourned unti] May 10th,]897,to cnable the 


' attorney to procure the affidavit of the defcndant,which he 


. Welaimea he coula not at tnat tims procure, Re 
Deponent further says these actions may not be emsoli- 


dated under the provisions of saw rejuting to consolidation 


a 


| and that no wrong wil] be done anyone by permitting the 
City Court action to remain whsre# it’ ie. That in the ordi- 


nary course of eysnt3,an action is not reachsa on the Gal- 


| enaar of the City Court until about nine months after notes 


of issue are filed. That said action is not yet ab issué, © 


and thal if the aefence interposed by the defendant iw in 
cog faith ana 18 based on truth and facts,no ham will be 
aome him by having the action trisa in the city Court,but 


| accoruing to his own statepent recarding the oelerity of 


@ practice therein he will] have an opportunity to enforce his 


counterclaim set up for $8080. In that behalf deponent ver- 


lly believes that said said answer interpossa in the action 


in the City Court is fales from beginning to end,and the 


' auveniion of the courtis particularly airectea to the grave 


jeare expressed that a juasment wil] be taken against him, 


saia Presbrey,in said @ity Court action at sct out in the 


mowing papers herein,that they have no faith in the answer 
| interposea or the counterclaim set up. 


Deponent further says that he wil] not undertake to try 
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Sworn to before me 


this |OGay of May 1897, 


| to ‘anvner al] the iva alsagutions oi the planiiffs 


Lueneys mane in the aoving pspers herein, but to deny said 
seats gis and allegations general] y,and deponent avers, ‘in 


| 
pat benalf that statements made therein purporting to be 


bonvorsationy with deponent are garbled and colored to suit 


ithe present mrereste of said Provsbrey, + ox 


j f t 
| Wher * cael aske for an n order of this court aeny- 


png $o much of the motions agask that the action brought in 


the City Court & Ginscla atl veil conde with the actions 
brought in the Supreme Court,as improper by reason of the 


‘fact thet said actions may not be united,,and asks that an 


order be made that the actions brought in the Supreme Court 


i we 
‘by Presbrey plaintiff,againet Seaman,defendant,be conso]ida- 


Usd ana that cosus of one of saia acvions Lo date be paid 


to defendant's allorney on account of the plaintiff bringing 


P . ' 
Oni yeasts (uted Ww Tedpebeto ty) 


; Said action improviaentsy. 
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Frank Presbrey i Z 
ACTION NO, I. | ¢ 
against com ies : 


Frank Seaman F 
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SUPREN& COURT, Same Title, ACTION NOII. 


CITY COURT OF THE CITY OF NBW YORK, 


against 


Frank Pre 


oe 
os 
“ 
® 
oe 


¥ se, efjas ontee.se 


City ana County of New York S.e. 


Frank Seaman being duly sworn aeposes and says that he is 


aac eeel 


i 


a resiaent of the city of Yonkers and has an office for the 
transaction of business in person at ]8th. St. and Rroadway 
in the City of New York,where deponent is engaged in the ad- 


er 


} That deponent 18 the defenaant in the two actions first 


Vertising business. 


/ | above entatlea ana the plaintiff in the action last above 
entitlea. That aeponent is wel] acquainted with the plain 
t | viif in the Suprome Court actions,Frank Presbrey.- Thav 


Said acvions purpory vO have been brought on s-parate arree- 
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ments between the partices,which ayreaments succeed bach ot: 
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 vransaction of business in person at 18th. St. and Proadway 
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SUPREMB& COURT, Seme Title, ACTION NO.II, 


CITY COURT OF THR CITY O7 NRW YORK, 


Oe we wee wee we eee ee eee en ee eee enews 
. 


against 


Frank Presbrey 
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“taty ana County of New York S.*, 
"rank Seaman being duly sworn aeposes amd says that he is 


& resiuent of the city of Yonk-rs and has an office for the 


in the City of New York,where deponent is engaged in the ad- 
vertising business. 

That deponent is the defenaant in the two actions first 
above entitlea and the plaintiff in the action last above 
entitled. That deponent is wel] acquainted with the plain 
viif in the Supreme Court actions,Frank Presbrey. Thav 
Said acvlon’ purport vo have been brought on separate agrees 
ments between the partics,which ayrasaments succeed bacn ot 
er in point of time,as provided in one of them and aeponent 
has never been able to understand why two separate aciions 


each asking tor an accOunting,were prouht,oh the same and 
Raym 
feu 


pnd R. Wile 
ch Library 


$,6xcept onfthe theory that the pl aintisr 


in said actions desired to cause as much trouble fer the 


oe 


dsponent as he possibly could. “That deponent is informed 


‘and believes that saia seconui ‘action was entirely unnsces- 
i) 


Sary and that al] the relief prayed for could have been had 


in one action. Deponsnt on account off said second action 


\ y “yap a tig he been put to considerable trouble wd expense in prepar= 


jing and Separately arranging his defence therein and on"ae- 


Boe 


| 

| a count of being compelled to answer each oasé separately. 

Deponent further says that the action brought oy him 
asuinot saiu Frank Presury in the City Court of New York 

: ; jwas brought on two promissory notes for $376.95 and $414.92 %) 

| * 44/as alleged in the complaint herein. That the defendant \ 


Presbrey has answerea that said notes were given withoui 
consiaeration au were for tne deponsnt's accommodation, and 
fin auuition to that uefeuce sets up a counterclaim ror an 


jallesed balance due him from the plaintiff for elleced cons 


(-missions of $1080, ana denands judgement accordingly. That 
‘said allezea defence is a fraud and gq shamm in toto and 


| 
(Seid answer ig entirely false and untrue in every respact, 


“wnich 18 wel] known to saia Presbrey. Said notes were riven 
| 

| vo tnis asponent by said Presbrey for moneys advanced ana 
‘Joansa to him by thesis aeponent and in that be#half saia 
\nolss were renewed many Lines al said Presbrey's request. | 


f " 168 Deponent further Says that vhe actions in the Supreme 


| Court ar@ not brought in good faith,but for the purpose as 


‘ueponent verily believes of evading payment in some way of ee eae 


Reseqrch Library 
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in one aot ion, hpotet on- ‘account of said Bord aatiton 4) 


been put ty ponetderable trouble ant. expense in prepar= 
a) 


ang and separately arranging his Gerane therein and on“ae- 
: ‘count of being compelled to answer each case separately. 
Deponent further says that the action brought vy him 
jaguinst saiu Frank Presury in the City Court of New York 

was brought on two promissory notes for $376.95 and $414.92 
* 34/as allezed in the complaint herein. That the defendant 
Presbrey has answerea that said notes were given without 


consideration and were for the deponent’s accommodation, and 


in audition to that uefeucs sets up a counterclaim tor an™ 
alleged balance due him from the plaintiff for alleged conde 
iat of $1080. and demands judgement accordingly. ‘Theat 
said allaved defence is a fraud anu qa sham in toto and 
(seld answer ig entirely false and untrue in every respact, 
fei 18 wel] known to saia Prasbrey. Said notes ware civen 


|Lo this asponent by said Presbrey for moneys advanced ana 


\Joansa to him by thais deponent and in that be#half saia 


notes were renewed many Limes al said Presbrey’® request. 

. 18) Deponent further says thal vhe actions in the Supreme 
|Court are not brought in good faith,hut for the purpose es 
Geponent verily believes of evading payment in some way of 

, '|his just debts to the aeponent on account of the aforesaid 
jnevss. That the counterclaim allezea in saa answer in uhe 

Leity Court action has no founuation whatever in fact. 

Thay said alleged causes of action eet forth in the com- 


| plaints in the acvions brought in the Supreme Court have NO yin 


Resea 
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| brey desires to evade payment of his just and lawful debts 


| availed or offsreu to avail himself of the privelege of ar- 


aes in fact and there 8, absolutely no reason why 


| such actions should have been brought, x6 ept that said Pres- 


on said notes to this ylleponent. Bhat if said Presbrey had 
any grievance in fact arising under said contracts set out 
in ths Geponent 's Bn snp, a clause therein proved for ar- 
bitration by ‘three disint spest parséns of any differences 


that might arise thereunder. That said Presbrey has ‘never 


bitration aforsssid,ana has never prior to the commencement 
of said actions in the Supreme Court manifested to this 
deponent that said Presbrey had any grievance under said 
contracts. That said Presbrey left the office of the de- 
ponent about seven o'clock in the evening of January Joth. 
(Savurasy)lo9/,and that the only novices deponent has ever 
haa that saia Presbroy repuaiatea and broke his agreement 
with the daponent and withdrew from deponent'’s employment, 
was when two summons were ssrv9a on deponent at the suit of 
sad Presbrey in the Supreme Court aforesaid, "hat up to 

the time of the repudiation of said contract by sad Pres- 
brey he saia Presbray,haa ove~urawn his accounts,and had re- 
ceived fromthis deponent on account of the busirless in whi ciy 
guia Presbrey wes engaced sums of money in excsse of what 


he was envitled to receive amounting to about $090. That 


said Presbrey had no reason or provocation whatever for 
the repudiation of said emtract,and said repudiation and 


breach thereof was in bad faith and with the intent to im ™ 
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y was when two summons were served on deponent at the suit of 


On $alQ nobes tO this Feeponenue €nab al sara rresbrey 


13a 


any Briovenge in fact arising umder said cantracts set out 
in the deponent's answers,a clause therein provided for ar- 
bitration by, ‘three qusinterested parsgns of any, differonces 
that might arise thereunder, That said Presbrey has never 
availed or offerea to avai] himself of the privolege of ar- 
bitration aforsssid,and has never prior to the commencement 
of said actions in the Supreme Court manifested to this 
deponent that said Presbrey had any grievance under said 
contracts. That said Presbrey left the office of the.de- 
ponent about seven o'clock in the evening of January loth. 
(Savurdey)1697,and thet the only notices deponent has ever 


haa that saia Presbrey repuaiatea and broke his agreement 


with the daponent and withdrew from deponent’s employment, 


sad Presbrsy in the Supreme Court aforesaid. "hat up to 
the time of the repudiation of suid contract by sad — 
beey he saia Presbrey,haa overurawn his accounts,and had re-| 
ceived fromuhis deponent on account of ths busiriess in Whi ery 
said Presbrey was engaged sums of money in excsss8 of what 
he was snvitled to rsceivs amounting to about $090. That 
said Presbrey had no reason or provocation whatever for 
the repudiation of said emtract,and said repudiation and 
breach thersof was in bad faith and with the intent to in- 
surehlebeaetaanta That sinee the brsach of said contract 
by said Presbrey he has commenced ard smbarked in businses 
of the same nature of that engazed in by the deponent, 


Deponent further avers in ans#sr tho the affidavit of 


é 
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by this dsponent in the City Court action,notwithstending 


| said Presbrey end his counse] as affording proof of the ~ 


| bad faith of said affidavits and the defence set up to said 


‘gavit and 8 ana 10 of saia Presprey’s afiiaavit wherein 


\ 
| out of the transactions allegsd ana has novhing whatever to 


said Presbrey that he, said Presbrey, was never ina position 


LO accommodate the deponent, by the loan of accommodation 
abecmnwdali, 


| notes as avered, or, anyone else by the loan of his credit 


Qirectly or indirectly. Thet deponent is possessed of 
considerablefiucans and is amply Rupplied with sufficient 
funds vo property, rus his business a Fe oeetss 32 without the 
loan of notes nade y Bnesbrey for inconsiderable amounts, 


Deponent- réspectiully refers to the afiidaviis made bys 


notes in the answer vo the canplaint in the action in the 


city court aforesaid at folios 17 of saia Anaerson’s affi- 
grave lear 18 expressed that a jugagment will be obtained, 


tne allegations that said notes were accommodation notes 
without considsration and notwithstanding said counterolaim 
alleged amounting to $1080. for which an affirmative judg- 
fant 18 askea in said action. 

Deponsnt furtner says tnat the issues which will atise 
in said action in the city court has nothing whatever to ao 
aith any matter whicn will cane up in ihs actions in the 
Supremes Courl, that the giving of said notes ao not zrow 


do with said cmtract broksn ana repud. ated by the said 


| Presbrey as aforesaid. Deponsnt in that benalf refers to 


Rhyn 
| 84 sxhlbits ths cheques &iven vo saia Presbrey by deponent | 


” 


airectly or indirectly. That deponent is possessed of 


considerablefcans and is amply” Pupplied with sufficient 
eae vo propersy ru his Lusi tess beecoaerress sithout the 


“| Joan of potes unis by Eresbrey for incubate amounts, | 
Deponent “respectfully refers to the afiidaviis made by 
said Presbrey and his counse] as affording proof of the : 
bad faith of said affidavits and the defence set up to said 

‘19 notes in the answer to the canplaint in the action in the 


city court aforesaid at folios 17 of saia Anaerson's affi- 


| davit and 8 and 10 of said Presbrey’s af fiaavit wherein 

érave tear is expressed that a judgment wil] be obtained 

by this deponent in the City Court action, notwithstanding 
? E allegations that said notes were socommodation votes 

“| without consideration and notwithstanding said counterolaim 

alleged amounting to $1080. for which an affirmative jadg- 

| many 1% askea in $414 action. 

Deponsnt furtner says tnat Lhe issues which wil] atibe 

vin Said action inthe city court has nothing whatever to ao 

with any matter which will case up in ihs actions in the 

“ 20) Supreme Court.” That the giving of said notes ao not grow 

out of the transactions allegsd ana has nothing whatever to 

| 


do with said contract broksn ana repudiated by the said 


' | Presbrey as aforesaid. Deposnt in that behalf refers to 


| ena exhibits tha cheques given vo saia Presbr oy by deponent 
to him 


snowing paymeny Lo nim ci uns amounts Joc to, dessmeagt by de- 


‘ponsnt for which sa1a nouss wore give. That tie issues 


+ arising in the acbion in the city Gour. aforesaid wil] not 


in the opinion of the a, Over an hour to try, 


mins +howe ia no reason wha for the eansolidation ‘of 


PB se 


Rpsearch Library 


Raymond R. Wile 


} he 
i 

" 22 
t 

* 23 


a 


Gsniea with Costs of this movion,ana th 


the said action ip the City Court wherein this heporieat is 
plaintiff with the actions in the Supreme Court wherein. he 
|18 uetenuant,and said consolidation is desired only on ‘the 
|part of the sala Presbrey because he has no-defence whatever 


vo said noves,ana desires torevatie payment thereof as long 


as possible. \ Bap fp 
oe ore ica \ 

Deporent further says that there iv absolutely no reason 
why the astions in the Supreme Court should not be conso)i- 
dated and in that behalf this deponent avers that a demand 
| was Serveu on Lne said Presbrey’s attorneys Jong prior to 
| the service of the papers in this motion,that they stipulate 
that such Ee ss i baa be maje and an orger to that effect 


t dad woud 04 LoEO4 tut agucrtl 


| be entered. , Thaat this motion as ‘far as ¢aid actions are 


concerned é## is unnecessary. 


| esepetone Deponent aenies the other allecations itrele- 


| Vant vo this motion made in said affidavits and especially 
| thoses made by saia Presbrey revaraing conversations nau 
witn A, Auerer mentionec in said affidavit as false and un 
| authorised in every respect. 

. Wherefore deponent atks for an order of this court coneoli- 


| Gating said actions in the Supreme Court from this date,and 


| that saia Presbbayordered to pay the coste,disbursemert-s 
of this deponent 


ana counsel tes,in one action for abuse of process and that | 


| $414 motion in so much as it asks tor the consolidation of 


Lhe &clioncOmmenneed by the aeponent in ths City Court’ be 


atl the Geponent have 
Such other reliel as may be jusi. Rees 
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Deporent further says ‘iat nee at aresluvely no wed ld 


“why the astions in the Supreme Court should not be conso)i- Y 

“aaved and in that behalf this deponent avers that a demand 

es | Was servea on the said Presbrey’s attorneys long prior bo 

: | the service of the papers in this motion,that they stipulate 

i ~~ | vhat such consolidation be maié and an oraer to that effect t 
Wat Deed } 
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| be entered., Theat this motion as far as ¢aid actions are 


} concerned ### is unnecessary. = © i 
q 


| Wsenesoee Deponent asnies the other all ezations irrele- it 


vant Lo this motion made in said affidavits and especially 
thoes made by saia Presbrey rezarding cmversations hea” 


With A, Auerer mentionec in said affidavit as false and ‘an a 


es 
% 

— = 
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authorited in every respect. 
Wnerefore deponent asks for an omer of this court coneoli- 
gating said actions in the Supreme Court from this date,and 
\ | that saia Presbbeyordered to pay the coste,disbursemert:s 


of bhis deponent 
| ana counsel fes,in one action for abuse of process and that 


} . Said motion in so much ase it aske tor the eonecdidation of 
i the @clioncommanneed by the aeponent in the City Court” me 
b on Geniea with costs of this movion,ana thal the deponent have 
% ‘ Such other reliel as may be jusi. j 

| Swom to.before me oe: 
vias (ORs of May 1897, 


| | tebe 2 
‘ Geta etclgeotmnet, | 
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